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SWAN AND CANNING RIVERS MANAGEMENT BILL 2005 
Consideration in Detail 

Resumed from 29 March. 

Clause 12:  Responsibility for Riverpark shoreline -  

Debate was interrupted after the clause had been partly considered.  

Dr J.M. WOOLLARD:  Clause 12(2) deals with the responsibility for a riverpark shoreline and states -  

Despite any written or other law to the contrary, the Minister for Lands is jointly responsible with the 
Trust for the care, control and management of any part of the Riverpark shoreline that is unallocated 
Crown land . . .  

Will the minister provide a fuller definition of unallocated crown land?  Will he also name areas of unallocated 
crown land between Fremantle and the Causeway? 

Mr M. McGOWAN:  As defined by the Department of Land Information, unallocated crown land is crown land 
that is not subject to any interest aside from native title interest.  Further, it is not reserved or dedicated.  The 
Swan River Trust is not aware of any unallocated crown land between Fremantle and the Causeway. 

Dr J.M. WOOLLARD:  The minister stated that there was no unallocated crown land within that stretch of the 
river.  When does land become unallocated crown land?  I ask that question because I recall that during the last 
term of Parliament, the previous member for South Perth raised concerns about what might happen to land in 
South Perth that was occupied and managed by, I believe, the Department of Fisheries.  Will that land become 
unallocated crown land should that department decide to move from its current location?   

Mr M. McGowan:  Are you aware of which department it is? 

Dr J.M. WOOLLARD:  I thought it was the Department of Agriculture.  However, I asked the current member 
for South Perth about this issue last week and he was under the impression that it was Department of Fisheries’ 
land.  Whatever the department, if it decides to move from its location, which I think is on the river foreshore, to 
another area, will that land become unallocated crown land? 

Mr M. McGOWAN:  Crown land is administered by the Department for Planning and Infrastructure.  I have 
been advised that if that land is held on a crown title, it remains so until another purpose for that crown land is 
decided by the Department for Planning and Infrastructure and the Department of Land Information.  However, 
the purpose for which that crown land is used may change.  Some crown land titles contain a reserve or 
management order.  If the management order is revoked, the land stays on the crown title.  A reserve on that title 
may be cancelled and may revert back to unallocated crown land.  

Dr J.M. WOOLLARD:  Does that mean that when a department moves from a certain location, the 
government - or the Department of Land Information, LandCorp or whichever department sells off bits of land - 
can sell that land to developers? 

Mr M. McGOWAN:  The member for Alfred Cove is raising a hypothetical situation.  The piece of land to 
which I think she refers contains a fisheries building and a depot ,which are next to the Swan River Trust in 
Victoria Park.  I am unaware of any plans to sell or dispose of that land.  A number of things can happen to land 
occupied by a government department, particularly when there is a government building on it.  First, if the 
government moves out, it can revert to park land or the like.  Secondly, the land can be sold.  These options are 
available with any government land or government building at any point in time.  That matter would be dealt 
with by the Land Administration Act, which, if I recall correctly, was passed by this Parliament in 1988, when 
the then member for Alfred Cove was the relevant minister.  That is the long-standing provision under that act 
and I think it was a long-standing provision previously.   

Dr J.M. WOOLLARD:  That sounds alarm bells for the member for South Perth.  If that land is no longer 
occupied by the government, maybe the people in South Perth should ask the government to keep it as parks and 
reserves. 

Mr M. McGOWAN:  As I understand it, the Department of Fisheries still occupies that land.  However, I am 
unaware of its intent, because that is not my area of responsibility.  If at any point something were to happen, I 
am sure there would be lot of consultation with the local authority and the community.   

Clause put and passed.   
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Clause 13 put and passed.   

Clause 14:  Proof of boundaries -  
Dr S.C. THOMAS:  For the most part, I do not have an issue with this clause.  Will the minister place on record 
what he discerns to be “a material way” according to whom and under what definition?  That would provide 
some clarification. 

Mr M. McGOWAN:  As I understand it, this provision refers to someone asserting that he has been misled in 
relation to a boundary issue to do with the riverpark or any of the other boundaries contained in the bill.  If that 
misdescription, irregularity or uncertainty did not mislead that person in a material way, he could not assert the 
invalidity of a plan referred to under schedules 1, 2, 3 or 4 or clause 13(6).  The member referred to “a material 
way”.   
Dr S.C. Thomas:  If I may circumvent this, are we talking specifically about a fiscal issue or other material 
manners in which it can be assessed? 

Mr M. McGOWAN:  Material can be more than a fiscal matter; material can be any range of things.  A person 
can be misled about something that is immaterial, which is of little or no relevance to anyone.  It obviously does 
not come within the boundaries of the provision.  In many pieces of legislation the reference to being misled in a 
material way means that it must be something of substance.   

Dr S.C. THOMAS:  Who would decide whether it was a materially or immaterially misleading? 

Mr M. McGOWAN:  Clause 14(1) states “In any proceedings” and subclause (2) is also part of that provision, 
so it would be decided by the person adjudicating upon those proceedings, most likely a court. 

Dr S.C. THOMAS:  Which court would adjudicate on a dispute in that area? 

Mr M. McGOWAN:  The issues the member is raising relate to administrative law.  If a person is seeking a 
remedy under administrative law, it would be in either the state District Court or the Supreme Court.  I cannot 
think of a circumstance in which it would be before a commonwealth court.  If a person was seeking a remedy 
against a local government, state government or state government agency, it would be in one of the state courts.  
In addition, there is probably an outside prospect that a person might be proceeding against someone else, 
perhaps even someone with whom they have been in a business arrangement, with a disputation over a boundary 
as constructed under this legislation.  It is an unlikely scenario, but it is something that could be adjudicated 
upon, and as a commercial matter it would be heard before the District Court or the Supreme Court.  To the best 
of my knowledge, that would be the court of record in which this matter would be heard.   

Clause put and passed. 

Clauses 15 to 18 put and passed. 

Clause 19:  Membership of board - 
Dr S.C. THOMAS:  Will the minister, as an opening gambit, describe the current membership of the board and 
the proposed changes?  I understand that there will be eight members, one of whom, as chief executive officer of 
the Western Australian Planning Commission, will be automatically appointed.  The Western Australian Local 
Government Association will submit three names to the minister.  Effectively, the minister will automatically 
appoint six and then, by secondary effect, seven of the eight members of the Swan River Trust.  Will the minister 
give me some idea of where the legislation has changed, and the safeguards that have been put in place to make 
sure that these are not politically based appointments and that the minister will be selecting the people best 
qualified to do the job? 

Mr M. McGOWAN:  As the member for Capel will be aware, as he has read the provision, the minister 
appoints a range of appointees.  One appointee is nominated by WALGA and the eighth is expected to be the 
chief executive officer of the Department for Planning and Infrastructure or his or her nominee.  As I understand 
it, the member’s question was whether they would be political nominees.  One finds that with every government 
board, authority or tribunal - virtually anything established by government - nominees come through the 
minister.  Most of them are appointed by the minister.  Some are nominees of individual groups.  Some in the 
environment portfolio are nominees of various groups in the community, each of which gets its appointee onto 
the relevant tribunal.  Some relate to land administration.  The Real Estate Institute of Western Australia can 
appoint certain people.  The member will find that of the 400 or so government-sponsored bodies, trusts, groups 
and so forth, 90 per cent of the nominees are through the minister.  That has been the position in this state for the 
past 100 years.  As to my making a political appointment to the board of the trust, one thing I have learnt as 
minister during the past year is that, when people are appointed to boards and committees, they must first, and 



Extract from Hansard 
[ASSEMBLY - Tuesday, 4 April 2006] 

 p1092b-1115a 
Dr Janet Woollard; Mr Mark McGowan; Dr Steve Thomas; Ms Katie Hodson-Thomas; Mr Gary Snook; Ms Sue 
Walker; Mr John McGrath; Deputy Speaker; Mr Terry Redman; Dr Kim Hames; Acting Speaker; Mr Brendon 

Grylls 

 [3] 

most importantly, be appointed on the basis of merit, otherwise these things do not function properly.  That is the 
approach I have always adopted. 

Dr S.C. THOMAS:  Under this clause the minister will also appoint the chairman of the board.  Is that a 
standard provision, and is it a reflection of the fact that the board is generally unable to appoint its own 
chairman?  This, more than the appointment of the board members, suggests some form of political influence on 
the appointment process. 

Mr M. McGOWAN:  Chairpersons and board members are almost invariably appointed by ministers.  Under 
my portfolio of racing and gaming, the chairperson of Racing and Wagering Western Australia is directly 
appointed by me.  I yesterday reappointed Mr Ross Bowe to that position.  He is a former under treasurer of the 
state of Western Australia.  I am sure that the member for South Perth will agree that person is eminently suited 
to that position.  Chairpersons are almost always appointed by ministers, and that has always been the case.  I do 
not think it is new, interesting or exciting. 

Clause put and passed. 

Clause 20 put and passed.   

Clause 21:  Remuneration and allowances of members -  

Dr S.C. THOMAS:  Will the remuneration and allowances of the members of the Swan River Trust take the 
place of the remuneration and allowances of the members of the Water and Rivers Commission, who, I 
understand, are still being paid, despite the body not necessarily having a function?  Will there be a transfer? 

Mr M. McGowan:  No. 

Dr S.C. THOMAS:  Are these completely separate issues? 

Mr M. McGowan:  Absolutely. 

Dr S.C. THOMAS:  Members of the Water and Rivers Commission will continue to be paid until such time as 
something else is done with them? 
Mr M. McGowan:  That is not my portfolio.  I cannot answer that question. 
Dr S.C. THOMAS:  It was worth a try. 

Clause put and passed. 
Clauses 22 to 24 put and passed.   
Clause 25:  Consultation and matters to be considered -  
Ms K. HODSON-THOMAS:  In my contribution to the second reading debate, I raised some concerns I have 
about the waterways and how they may be impacted on by the changes in this legislation.  The particular area I 
am referring to is the gazetted waters in front of Burswood Park.  I think the minister is familiar with the area 
and will know that the area is used regularly by waterskiers and many clubs that operate out of the facilities 
located in the area.  Subclause (1)(b)(iii) refers to the requirements of public recreation.  Can the minister give 
me some assurances that people who participate in boating activities in that region on a regular basis will not be 
impacted on and that if any changes are to be made, those people will be consulted and given an opportunity to 
be heard?  On numerous occasions they have told me that they are very concerned that they will no longer be 
allowed to use that section of the river.  Can the minister give some assurances to those boat users that that will 
not be the case? 
Mr M. McGOWAN:  The bill is designed to do a range of things, one of which is to protect the river.  That is 
the most important issue.  In addition to that, as provided in clause 25, the Swan River Trust must have regard to 
the significance of the waters to the Nyoongah community, the requirements of public recreation, the need to 
preserve right of access to the waters, and the interests of navigation, fisheries, agriculture and water supply.  
Obviously, that is a very broad group of interests that the trust must take account of.  The member has raised a 
very specific question about waterskiers.  As long as they do not infringe any of those aims of the legislation, 
they will not be affected.  I do not have any plans to affect them.  If anything were to affect those aims, I would 
consult with the waterskiers before they were affected. 
Ms K. HODSON-THOMAS:  Further to that, does the Swan River Trust have any concerns about that area and 
the boating community?  Are there any concerns with the erosion of the embankment?  That issue needs to be 
highlighted.  I would like to know whether the trust has some concerns and whether they could be discussed and 
considered now during the consideration in detail stage and not later. 
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Mr M. McGOWAN:  I have seen the waterskiers in the area in front of Burswood Park, although it is more 
towards Heirisson Island than directly in front of Burswood Park.  I understand that they are more likely to 
waterski on Saturdays and Sundays and principally for a few hours in the morning because of wind issues.  The 
trust has received various proposals in its 18 to 20 years of existence that may have impacted on the waterskiers.  
I understand that all those proposals have been rejected on the basis of protecting the interests of the waterskiers.  
I do not think there are any proposals currently before the trust that would impact on those waterskiers. 
Mr G. SNOOK:  I draw to the minister’s attention the catchment area and the impact that this clause will have 
on agricultural production.  I know that the figure varies, but the area would be in the vicinity of 130 000-plus 
square kilometres, which is a massive area.  What is the format and structure of the consultation process for the 
matters to be considered?  Does the trust or the minister have any outlined structure or format for how the 
consultation process will proceed?  For example, which groups or bodies, such as the Pastoralists and Graziers 
Association or the Western Australian Farmers Federation, does the minister consider to be those groups that 
may be consulted, as far as is practicable and consistent with the legislation, on the catchment area?  How will 
the minister provide adequate opportunity for those organisations to feel that they have been fairly and 
adequately consulted? 
Mr M. McGOWAN:  I thank the member for Moore for the question.  At present, under the act, which is quite a 
dated piece of legislation, consultation takes place in an ad hoc way.  Basically, when the trust thinks there is an 
issue, it consults.  It is not required to consult under the provisions of the act.  The bill will make it a requirement 
for the trust to consult.  It is answering the question that the member has posed.  I pick up from the member 
slight concerns about a few issues.  Under clause 48, there is a requirement to consult on some of the targets and 
regulations.  There are requirements to consult under clauses 49, 57, 58 and 59, and probably other clauses.  I am 
sure that we will get to those clauses.  The legislation proposes more consultation than takes place currently. 
Clause put and passed. 
Clause 26:  Consultation with local governments and redevelopment authorities -  
Dr S.C. THOMAS:  Obviously, consultation with local governments is an issue that is dear to the heart of the 
conservative side of politics.  Subclause (3) provides that the trust must have regard to those submissions.   

Mr M. McGowan:  Only if they agree with you. 

Dr S.C. THOMAS:  That is right; only if they agree with us.  We can have regard to anything and then 
completely disregard anything that comes through.   

Mr M. McGowan:  No; I was referring to your point about it being dear to the heart of the conservative side of 
Parliament. 

Dr S.C. THOMAS:  Local governments; I am sorry.  I take the minister’s point.   

Mr M. McGowan:  Only if they agree with you. 

Dr S.C. THOMAS:  They always do, so that is okay. 

Mr M. McGowan:  No, they don’t.  

Dr S.C. THOMAS:  Apart from when we get into metropolitan Perth, and the argy-bargy of local government.  
In my area, where local government is all about the betterment of the community, of course, it never disagrees 
with the party that is in government!   

Subclause (3) states that the trust must have regard to those submissions.  The term “must have regard to” is 
nebulous.  Will this subclause give a local government sufficient power to look after those pieces of land for 
which it has primary responsibility?  What will these words mean when a local government wants to have input 
into a planning or redevelopment decision in an area that comes under the jurisdiction of the Swan River Trust? 

Mr M. McGOWAN:  The member for Capel is certainly an eager beaver today! 

Mr P.B. Watson:  Every day! 

Dr S.C. Thomas:  The minister is in the unfortunate position of having me as an opponent! 

Mr J.E. McGrath:  Wait until we get to liquor licensing!  That will be much easier! 

Mr M. McGOWAN:  Two eager beavers! 

Mr G. Snook:  Three eager beavers! 

Mr M. McGOWAN:  Yes.   
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Under this clause the trust is given authority by the government to take into account a range of proposals, and to 
make some decisions.  At present the major decisions come to me as minister.  Under this clause the trust will be 
able to make more decisions than is the case at present.  That may help alleviate the member’s concerns about 
political interference and so forth.  Subclause (1) states -  

If it appears to the Trust that a measure proposed to be taken by the Trust, . . . is one that affects or is 
likely to affect the interests of a local government, or a redevelopment authority, . . . the Trust must 
refer the proposal to the local government or redevelopment authority.   

Subclause (2) states -  

A local government or redevelopment authority to which a proposal is so referred may make 
submissions to the Trust on that proposal.   

Subclause (3) states -  

The Trust must have regard to those submissions -  

(a) in any report, advice or recommendation that it intends to submit to the Minister on the 
proposal; and . . .  

The words “must have regard to” mean “must take account of”.  They do not mean that the trust has to agree or 
disagree with the submission.  The trust may disagree vehemently with a submission.  However, it must take 
account of it.  The trust has some very good staff, and I believe they will continue to fulfil their role admirably. 
Dr S.C. Thomas:  If a local government disagrees with a particular decision, by what process will it be able to 
appeal that decision? 

Mr M. McGOWAN:  Under this clause the minister has a decision-making capacity.  If I or any future minister 
were to make a decision based on that advice, the local government in question could go to the minister -  

Dr S.C. Thomas:  It could appeal it to you? 

Mr M. McGOWAN:  Not as a formal appeal, but it could raise issues, as local governments always do.  I meet 
with local governments regularly about all sorts of issues.  They put their case, and I certainly take account of it; 
sometimes I agree with it and sometimes I do not.  In addition, various administrative law remedies are available 
to a local government if it thinks one of the decision-making bodies has made a decision that is ultra vires the 
act. 

Ms K. HODSON-THOMAS:  Subclause (4) states -  

The local government or redevelopment authority must be notified of any decision in respect of the 
proposal -  

(a) by the Minister . . .  

(b) by the Trust . . .  

Can the minister give an example of when he might make the decision and when the trust might make the 
decision? 

Mr M. McGOWAN:  At present I make decisions on developments involving the river, and they come along 
regularly, because all sorts of people want to develop jetties, piers, boardwalks and all sorts of things on or near 
the river - even fences.  Any decision relating to a development under part 5 of the bill would be made by the 
minister.  Under the act various decisions are set aside for the trust, and they would be made by the trust. 

Ms S.E. WALKER:  The Swan River foreshore forms a large part of the Nedlands electorate.  A development 
proposal is currently on foot for Steves Nedlands Park Hotel.  The Swan River Trust has intervened to say that it 
will be in charge of the proposal to reclaim part of Charles Court Reserve in front of the hotel for parking.  Will 
that be affected by this clause? 

Mr M. McGOWAN:  I thank the member for Nedlands for the question.  I think the development to which she 
is referring is the car park for Steves hotel.  That comes under the development control area, which was created 
under the Swan River Trust Act 1988, which is the metropolitan region scheme boundary set by the metropolitan 
region scheme.  It varies in distance from the river.  Any developments or changes to use inside that area must 
come to the trust, and then to the minister for decision, because of their potential to impact upon the river.  That 
particular case comes under part 5 of this bill.  It also comes under part 5 of the Swan River Trust Act. 
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Mr J.E. McGRATH:  While we are on the subject of development, the minister made an announcement 
recently about the Mends Street jetty development.  Some of the local residents are concerned that some of the 
foreshore may be reclaimed to provide additional parking for that development.  Will that be the case?  What 
impact does the minister expect on parking as a result of the extension of the existing restaurant and the 
construction of a second jetty at Mends Street? 

Mr M. McGOWAN:  This is a controversial issue for the member for South Perth.  A few years ago a proposal 
was put to redevelop the Mends Street jetty.  That was knocked back by my predecessor, the member for 
Maylands, with due cause, because the existing jetty would have been doubled in size, and a two-storey box-like 
structure would have been built on it.  Following that, negotiations took place, and a different plan was arrived 
at.  The proponent is the Department for Planning and Infrastructure.  It has proposed that a new jetty be built to 
the west of the existing jetty, and that it have access ramps so that people in wheelchairs can get on and off the 
ferries.  The existing jetty will also be redeveloped, and the restaurant will be extended and improved.  Various 
concerns have been raised.  I am interested, of course, in the member for South Perth’s view.  Does the member 
support the development proposal that has been put in place? 

Mr J.E. McGrath:  I basically support the development, provided it does not impact greatly on the people who 
live in that area.   

Mr M. McGOWAN:  It will impact on people in the area because it will improve their quality of life.  People in 
the area will enjoy a new jetty, which will include access for people with disabilities.  There will be a new café 
facility on the river where people can enjoy themselves in a wonderful environment.  I have been there a few 
times recently with the member for South Perth; we have had a lovely time together!  He follows me around and 
just happens to turn up whenever I go there.  He employs some sort of media monitoring that picks up when I 
will be at his jetty!  It will be a wonderful new facility.   

I understand local residents have concerns about parking in the vicinity, as does the Mayor of South Perth.  The 
proponent will be required to make payment in lieu of parking for a set number of spaces.  That is common 
practice with local government approvals.  Nothing has been submitted to me for additional car parking.  I doubt 
that will happen given the concerns expressed by people in the area.   

That place is magnificently served by public transport.  The most heavily patronised ferry in the state uses it.  It 
is wonderfully located to enable people to use public transport. 

Mr J.E. McGrath:  With respect, minister, as a rule, people don’t catch public transport to go to restaurants.  
They might catch taxis, but they don’t catch buses. 

Mr M. McGOWAN:  I have caught the ferry to go to a restaurant in South Perth, so I am afraid the member for 
South Perth is incorrect. 

Ms S.E. Walker interjected. 

Mr M. McGOWAN:  The member for Nedlands is correct.  I admit that I am probably the only person who has 
done that in the 100 years that restaurants have existed there! 

Mr J.E. McGrath:  Someone told me that you once cycled to a restaurant.  Is there truth in the rumour that you 
once road your bike to a restaurant?   

Mr M. McGOWAN:  I have cycled to restaurants and I have walked to them.  I think it will be an excellent 
facility for people in that area.  It will meet the demand, particularly by the former Leader of the Opposition, for 
some action and reflection of life on the river.  He was very vocal about that issue.  I think it will be welcomed 
by most people.  In fact, all the angst about that area will dissipate once the development has been completed 
because people will think it is fantastic.   

Various concerns have been aired about what will happen.  I checked and was told that we did pass on the advice 
about the development to the City of South Perth before we made the announcement.  Unfortunately, there was 
some sort of mix up.  The ABC news ran a story in which it recorded a conversation I had had with the Mayor of 
South Perth, Mr John Collins, when I told him that I would send him a letter and let him know.  That 
conversation was about me sending him a letter advising him that I had reappointed him to the board of the Zoo, 
but the ABC misused the commentary I provided by using it in the context of the jetty approval.  That was a bit 
naughty of the ABC but that sort of thing happens. 

The DEPUTY SPEAKER:  Order!  As entertaining as that was, the relevance to clause 26 somewhat escapes 
me.  I remind members that the clause before the chamber is 26. 

Mr J.E. McGRATH:  I must pursue this a little further. 
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The DEPUTY SPEAKER:  The member for South Perth will not do that unless he can directly relate it to this 
clause. 

Mr J.E. McGRATH:  It is directly related; it is very important to people who want to make applications for 
development on our wonderful Swan River.  Why has the Department for Planning and Infrastructure made its 
request, in this instance, to the Swan River Trust rather than to the developer of the restaurant site? 

Mr M. McGOWAN:  Having regard to the ruling, Madam Deputy Speaker, I am very sorry but I am being 
provoked! 

The DEPUTY SPEAKER:  The minister should contain himself then. 

Mr M. McGOWAN:  Although the member for Capel is an eager beaver, the member for South Perth is Perry 
Mason-like in the forensic way he is prosecuting this case!  The river bed in that vicinity is public property under 
the Land Administration Act 1997.  The Department for Planning and Infrastructure can be the proponent. 

Ms S.E. WALKER:  When I asked the minister about clause 26, he referred me to part 5 of this bill and of the 
act.  Has the Nedlands City Council proposed any extra parking on the Nedlands foreshore of the Charles Court 
Reserve? 

Mr M.  McGowan:  It has not come to me yet. 

Ms S.E. WALKER:  Has it been made to the Swan River Trust? 

Mr M. McGowan:  Not that my advisers are aware of.   

Clause put and passed. 

Clause 27:  Collaborative arrangements -  
Dr S.C. THOMAS:  This is a positive clause.  What mediation process can be implemented if a contract is 
breached? 

Mr M. McGowan:  Are you referring to a penalty? 
Dr S.C. THOMAS:  The clause refers to collaborative arrangements but it has no provision to deal with a 
disagreement. 

Mr M. McGOWAN:  The focus of the bill is built around developing trust, consultation and collaboration and 
working in the interests of all parties.  Despite some members’ suspicions that this clause is designed to target 
certain groups in the community, it is not; it is about trying to build a good working relationship.  That comment 
is obvious in the second reading speech and is based on the provisions in the bill. 

Dr S.C. THOMAS:  We accept that, but despite people’s best intentions, things do not always go according to 
plan. 
Mr M. McGOWAN:  The process relies on good will and good faith.  If a contract is entered into in which there 
is an offer, acceptance, consideration and an intention to be legally bound, and there is a dispute, civil remedies 
are available.  If something is based not on a contract but on an understanding or a relationship and various 
issues arise, I do not think a civil remedy is available to each party.  Basically, it is a way of formalising the 
process of people working together. 

Dr S.C. Thomas:  Is the minister saying that a civil court remedy is available to any kind of disagreement, 
assuming it is covered by a contract of some sort? 

Mr M. McGOWAN:  If people who have entered into a binding arrangement under clause 27(1)(a) are in 
dispute, a civil remedy is available.  However, it is neither my intention nor that of the Swan River Trust to be in 
dispute.  I am sure that if the member for Capel became the minister, it would not be his intention to prosecute 
people unless they infringed some of the other provisions of the bill by causing nuisance or any of those existing 
civil or criminal offences. 

Clause put and passed.  

Clause 28:  Agreements as to private land -  
Dr S.C. THOMAS:  I presume that the same kind of remedy will apply to clause 28; that is, a potential breach 
of agreement for private land would be remedied in some form of civil court? 

Mr M. McGOWAN:  For the edification of people who might read this debate in years to come, the intent of 
this clause is that it is not contractually binding.  It allows people to enter into an arrangement that is an 
understanding by broad agreement without necessarily involving any sort of civil remedy.  It is a reasonable 
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thing to do.  The vast majority of farmers, the voting public and private citizens, as well as businesses and golf 
courses alongside the river, want to do the right thing and this is a way of bringing that to fruition. 

Dr S.C. THOMAS:  I accept that but, with all due respect, the best laid schemes o’ mice and men gang aft a-
gley. 

Mr M. McGowan:  What was that? 

Dr S.C. THOMAS:  In ancient Scottish - the best laid schemes o’ mice and men gang aft a-gley, which basically 
means that the best intentions are inclined to go astray. 

Mr M. McGowan:  I don’t know how Hansard will deal with that. 

Dr S.C. THOMAS:  If we were in the ancient Scottish ruins, it would be very difficult. 

Mr M. McGowan:  Can you give us any more? 

Dr S.C. THOMAS:  Over the next three years, the minister can expect a number of them.   

If what the minister says is the case, I am concerned that an agreement could be made on private land and, 
because it is thought that nothing will go wrong, therefore, no provision is made for a remedy at law.  It is not 
good enough to take this approach in legislation.  The opposition will not oppose this clause, but it is concerned 
that if something goes wrong there will be consequences down the track. 

Mr M. McGowan:  Point noted.   

Clause put and passed.   

Clause 29:  Leasing parts of the River reserve -  
Mr M. McGOWAN:  I move -  

 Page 29, line 10 - To delete “Minister” and insert - 

Trust 

Amendment put and passed. 
Ms S.E. WALKER:  Does the trust currently lease parts of the river reserve?  Has the river reserve definition 
under clause 11(2) and schedule 4 been extended? 

Mr M. McGOWAN:  Currently the land is vested in the Department for Planning and Infrastructure; therefore, 
any leases are via the Department for Planning and Infrastructure.  The leases pertaining to jetties, car parks and 
other facilities on the foreshore are leases from the DPI to whomever; not from the Swan River Trust. 

Ms S.E. WALKER:  I understand that.  Is the minister saying that the current river and foreshore under the 
control of the DPI is being moved to the trust? 

Mr M. McGOWAN:  Leases over the water, for instance the jetties, are the only example I can think of - some 
of the yacht clubs with their pens and so forth.  Where the lessor is the Department for Planning and 
Infrastructure, under this bill the lessor will become the Swan River Trust. 

Ms S.E. WALKER:  I refer the minister to page 112, schedule 4, which refers to the river reserve and to the 
different lot numbers.  We are currently considering clause 29 which refers to leasing parts of the river reserve.  
Under clause 11(2), the river reserves and the catchment area are outlined in schedule 4.  Is this the first time that 
the trust has had control over the river reserves outlined in schedule 4? 

Mr M. McGowan:  Yes. 

Ms S.E. WALKER:  Do any of the river reserves outlined in schedule 4 come within the Nedlands foreshore? 

Mr M. McGowan:  It is a tough question. 

Ms S.E. WALKER:  I thought the minister might know, because I know he is brilliant. 

Mr M. McGowan:  Everyone is in a very good mood tonight; it must be the result of the tourist function. 

Ms S.E. WALKER:  Actually that was good. 

Mr M. McGowan:  It was a very positive function.  Yes, there are some within Nedlands; however, I do not 
know which of those reserves numbered in schedule 4 are in Nedlands. 

Ms S.E. WALKER:  Could I be advised accordingly? 

Mr M. McGowan:  Certainly.  We will get you that advice within the next couple of days. 
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Ms S.E. WALKER:  Further to that, under that part of clause 11(2) which refers to the catchment area, is this 
the first time that the trust has had control over the lease of the catchment area? 

Mr M. McGowan:  The trust has leasing authority over only the riverbed, and no areas of the catchment. 

Ms S.E. WALKER:  I refer the minister to the definition of “River reserve” on page 5 of the bill which reads as 
follows -  

. . . means the land and waters referred to in section 11(2);  

Clause 11(2) refers to the catchment area and the lots referred to in schedule 4.  That is why I referred to the 
catchment area. 

Mr M. McGowan:  The definition of “land” is on page 3 and it reads -  

 “land” includes tidal land and land covered by water, . . .   

It is land up to the high water mark, because the land on which the river flows is actually land but it has river on 
top of it. 

Ms S.E. WALKER:  Is this the first time the government has had lease of the catchment area? 

Mr M. McGowan:  It is the first time the Swan River Trust has had the authority to issue leases over that land 
which is the riverbed.   

Ms S.E. WALKER:  Clause 29(5) refers to the mortgaging of a lease and the sale and transfer of a lease, either 
in whole or in part, of river reserves.  Is that currently normal practice? 

Mr M. McGOWAN:  It is the normal practice under the current act, and we will continue the practice.  That 
arrangement has been in place under the existing act for 18 years, and we will continue the arrangement. 

Ms S.E. WALKER:  Is there a limit on the length of a lease?  Is it 20, 30 or 99 years? 

Mr M. McGOWAN:  A lease for a yacht club or a private facility on the river is variable. 

Ms S.E. Walker:  What is the longest lease? 

Mr M. McGOWAN:  I am happy to provide the member with the exact detail of what is the longest lease that is 
in place.  Yacht club moorings are presently leased for 21 years. 

Clause, as amended, put and passed. 

Clause 30:  Failure to comply with terms or conditions of lease - 

Dr S.C. THOMAS:  The penalties for failing to comply with the conditions of the lease are prescribed and do 
not allow for any manoeuvrability.  Is it possible for the Swan River Trust to apply a lower penalty for a fairly 
minor infringement?  If a penalty of $50 000 were applied for a minor infringement, it could potentially bankrupt 
a business.  What leeway does the trust have to vary that figure? 

Mr M. McGOWAN:  Penalties are not enforced by the trust; they are enforced by the court in which a person is 
prosecuted.  The figure of $50 000 under clause 30(3) is the maximum penalty that can be applied under the 
Sentencing Act. 

Dr S.C. Thomas:  Many clauses in similar pieces of legislation say a fine of “up to” $50 000.  Is it necessary for 
this legislation to be so prescriptive? 

Mr M. McGOWAN:  I doubt whether any legislation says “up to”.  Under the Sentencing Act, which applies to 
all these pieces of legislation, unless something is - 

Dr S.C. Thomas:  I refer to the green bill of the Biosecurity and Agriculture Management Bill, which provides 
for a fine of “up to” $30 000. 

Mr M. McGOWAN:  The truth of the matter is that this provision means “up to” $50 000 under the Sentencing 
Act.  That is often the way bills are drafted. 

Clause put and passed. 

Clauses 31 and 32 put and passed. 

Clause 33:  Delegation by Trust -  
Mr M. McGOWAN:  I move - 
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 Page 33, line 23 - To delete “or 89” and insert - 

, 89, 91 or 99 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 34 to 36 put and passed. 

Clause 37:  General Manager and staff - 
Dr S.C. THOMAS:  Currently the staff and facilities of the Swan River Trust are supplied by the Department of 
Environment.  What impact will the separation of the Department of Water and the Department of Environment 
have on this process?  Will the minister make some general comments on that?  The Department of Environment 
is probably one of the most underfunded departments of the entire government, and the stresses placed on its 
budget are somewhat extreme.  What will the minister do to ensure that this process is adequately funded?  
Although the opposition generally supports this legislation, all the best laws of the land can be made but, if the 
activities are not funded, nothing will happen and we will remain at square one.  The minister is unable to give 
us guarantees, but I would like him to put a statement on the record that it is his intention to make sure that the 
process is adequately funded.  How will the Departments of Water and Environment interact in this process?  I 
am assuming that the two departments will continue to be two separate departments in the long term.  That may 
change.  They have previously diverged and I would not be surprised if they converged again.  The minister 
might have plans to create a super ministry.  Anything is possible in the future.  

Ms M.M. Quirk:  He is a super minister. 

Dr S.C. THOMAS:  We will not go into the Superman thing again, because the Minister for Police and 
Emergency Services would get very upset, and we do not want to start a competition between the two. 

Mr M. McGOWAN:  The separation of some water functions from the Department of Environment will have 
no impact on the operations of the Swan River Trust.  The trust can purchase services from any agency it prefers. 

Dr S.C. Thomas:  It will still primarily be sourced from the Department of Environment? 

Mr M. McGOWAN:  It will be.  All the staff at the trust have been seconded from the Department of 
Environment.  The member asked whether the trust is properly funded for what it has to do.  In my second 
reading speech, which the member listened to, I set out the levels of funding of the trust on an annual basis and 
compared it with the last budget of the previous Liberal and National Party government.  From memory, the 
trust’s budget has increased by roughly 80 per cent since then.  If the member ever becomes a minister, he will 
find that people never have enough money for what they want to do.  That is the case in every agency in every 
government in the world.  People always want more.  The definition of human beings is that our demands are 
unlimited and our resources are scarce.  The member for Cottesloe, who is an economist, might be able to tell the 
member for Capel that.  We must ensure that the resources are used as best they can be.  That is why the trust is 
being given specific powers under this bill and why its budget has increased by 80 per cent over the term of this 
government.  All government agencies in the world can do with more money. 

Clause put and passed. 
Clause 38:  Use of government staff and facilities - 
Dr S.C. THOMAS:  Does the minister envisage that there will be a transfer of wages, and that type of financial 
accountability, when making use of other government staff, or will the staff be retained and paid by the 
alternative department but be made use of by the Swan River Trust? 

Mr M. McGOWAN:  Staff become a cost, but this is not defined by the legislation.  We would expect this cost 
to be paid for by the Swan River Trust.  Staff may be seconded from other agencies, such as the Department of 
Water, the Department for Planning and Infrastructure or the Department of Agriculture.  The trust may need 
expertise from other agencies.  One thing I have learnt in government is that there are a lot of very talented 
people in various agencies who are incredibly skilled.  We could pull these people in and the trust could pay their 
salaries, or it might be a collaborative arrangement whereby the Department of Agriculture and the Swan River 
Trust want to do something jointly.  An officer from the Department of Agriculture might come to work at the 
Swan River Trust on something that benefits both agencies, so the host agency would meet the cost for the staff.  
It depends on the circumstances. 

Clause put and passed. 

Clause 39:  Inspectors - 
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Ms K. HODSON-THOMAS:  Subclause (1) states - 

The Trust may, by instrument in writing, designate an officer of the Trust or other officer of a public 
authority as an inspector.   

How many inspectors are at the trust?  When the bill refers to an officer of the trust or another public authority, 
does it mean the Department for Planning and Infrastructure or the Department of Fisheries?  Subclause (4) 
states that a police officer is ex officio an inspector; does that mean that water police would fall under that 
provision as well? 

Mr M. McGOWAN:  In total the trust at present has approximately 40 employees, of whom four or five are 
inspectors.  Clause 39 provides that the trust can bring people in from another authority and, as the member 
rightly points out, Fisheries is the most likely authority that would be used for that purpose.  The legislation 
further provides capacity for the trust to enforce other laws, which I am sure we will deal with later.  A plethora 
of regulations and laws apply to waterways for safety, fishing and use.  If a trust inspector has the capacity to do 
something about a law normally administered by another agency, this bill gives him that capacity.  The member 
rightly pointed out that a police officer can be appointed an inspector.  It provides flexibility and I think we 
would all agree with that. 

Clause put and passed. 

Clauses 40 to 46 put and passed. 

Clause 47:  Regulations may prescribe targets - 
Dr S.C. THOMAS:  Clause 47 deals with the targets that the regulations may prescribe.  Hopefully this is a 
simple question.  These regulations relate to the current targets that are generally prescribed by a number of 
regulations.  Will these be taken into account and reused?  If that is not the case, what other targets will the 
minister consider for the catchment of these regulations? 

Mr M. McGOWAN:  One of the major aims of this legislation is to put in place some key performance 
indicators, which is a targeted approach for some community issues and for the ecology of the river.  There are 
no targets set at the moment, but one that will be set is the water quality target under the Swan and Canning river 
system clean-up program.  We will set goals for ourselves in this legislation.  All of us work better with goals, 
and we are trying to set goals for the agency so that governments of whatever persuasion have something to 
work towards. 

Mr D.T. REDMAN:  I want to ask a couple of questions about the targets and their implications for people in 
the broader catchment area.  Although the minister does not make a point of stating that there is an offence for 
not meeting the targets, what are the potential implications for people in the broader catchment area for not 
meeting the targets? 

Mr M. McGOWAN:  Targets are largely set for agencies and not for landholders.  Failure to meet a target is not 
an offence, so a person cannot be prosecuted or penalised for not meeting a target.  The agencies and authorities 
that are listed to work with the Swan River Trust in relation to this legislation are set out in schedule 5 and they 
include a range of agencies that administer a range of acts, such as the Armadale Redevelopment Authority and 
the Conservation Commission, for obvious reasons, and the East Perth Redevelopment Authority etc.  The 
targets are basically a goal and there is no penalty.  The individuals the member is referring to do not have 
anything to worry about under this provision. 

Clause put and passed. 

Clause 48:  Consultation - 
Mr G. SNOOK:  I move - 

Page 41, lines 26 to 28 - To delete “endeavour to consult with any public authority or person which or 
who appears to the Minister to be likely to be” and insert instead - 

 consult with any public authority or person which or who is or claims to be 

Clauses 47 and 48 reflect on the regulations that have just been discussed.  The goodwill that is intended by the 
minister’s comments, and I am sure by the people who drafted this bill, are acknowledged.  This amendment will 
ensure that there is absolute clarity in that goodwill.  This amendment clearly defines that intent.  Removing 
“endeavour to” in line 26 means that the trust must consult.  I do not see that being the problem, because the trust 
will obviously be an interested party in developing these regulations.  Secondly, the definition in the clause of a 
person who appears to the minister to be likely to be affected in a material way is a bit wishy-washy and open to 
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conjecture.  My amendment is couched with the same good intent and goodwill that was outlined by the Minister 
for the Environment.  It should be clear that there are no connotations of political interference relating to 
decisions about who should and should not be consulted.  In my view, the broad range of people who are likely 
to be materially affected clearly defines those people.  That would not allow the inclusion of people who may 
claim to have an associated interest in the consultation process.  It would generally be genuine people who are 
materially affected - leaseholders, landowners, developers. 
Mr M. McGOWAN:  To clarify this for members, the amendment moved by the member for Moore is in 
relation to consultation under clause 48.  If the member for Moore’s amendment were to be agreed to by the 
government, it would read this way -  

Before regulations are made in relation to a matter referred to in section 47 the Trust must consult with 
any public authority or person which or who is or claims to be affected in a material way by the 
regulations. 

I will provide some background to that particular issue.  First, under section 47, failure to comply with a target is 
not an offence.  There is no penalty for failure to comply with the target.  In relation to authorities, as I listed 
before under schedule 5, failure to comply with a target does not incur prosecution or any civil penalty.  It is 
designed to provide some guidance to those people.  They are management targets for public authorities, not for 
individuals.  I understand that the member for Moore is largely concerned about farmers, particularly those in the 
Swan catchment.  That is understandable; it is the member for Moore’s electorate.  However, clause 47 is not 
aimed at those people.   
Secondly, the provision under clause 48 already establishes requirements for broad consultation in a similar way 
to any other act, regulation or guidance by government in which consultation takes place.  That is a standard 
provision.  The member for Moore has had involvement with local government; he would understand the 
provision as it pertains to the range of applications that come before local government.  There is a requirement 
for advertisement and consultation; it is not necessary to consult every single person who claims that they may or 
may not be affected by a particular development. 
Clause 49 provides for public notification of the draft regulations and provides an opportunity for public 
comment before regulations are made.  If regulations are made, they are open to disallowance in this place.  If a 
member can convince enough members that the regulation was unduly harsh, it can be disallowed in parliament.  
Sometimes consultation should take place; I am a firm believer in consultation.  However, providing that 
opportunity for every single person who claims to be impacted, and being then obliged to consult with them 
would, by definition, open the process up to anyone in the whole world.  There are no limitations in the member 
for Moore’s provision.  In effect, anyone who was vexatious or mischievous, or anyone who is concerned about 
the Swan River who felt that he or she had a bone to pick with the Western Australian government or with the 
people of Perth, could use this provision to hinder the process.   
I do not consider it necessary.  We have a broad consultation provision that requires advertising and public 
notification of the regulations.  We have a team of people at the Swan River Trust who understand these 
concerns and regularly work with the Pastoralists and Graziers Association of Western Australia and the 
Farmer’s Federation to put in place a stringent consultation mechanism.  The first amendment is not necessary, 
but the second leaves the trust open to unending vexatious activity by people who claim to be impacted upon by 
this matter.  I understand the member for Moore’s intent, but I do not think he or his constituents should be 
concerned. 
Mr G. SNOOK:  I acknowledge the briefings that we have received and the indication of goodwill that I believe 
is genuinely appreciable in the way this bill is being drafted.  I have no problem or qualm with that; it is 
comforting to see.  However, sadly, in other areas relating to environmental controls, there has been considerable 
damage to that so-called goodwill.  The first two words that I have identified for amendment are “endeavour to”.  
I cannot see why that or the words “must consult” would create a problem. 
The other point I make relates to the reference to vexatious claims.  I understand the minister’s point, but I 
believe the words “in a material way” are a limiting factor.  To me, that clearly identifies those people who are 
affected in a material way.  Someone cannot simply claim, “I live in a tree in the shire of woop-woop.  I have 
strong views about this, and no material connection, loss or gain in any way with what the regulations may 
demonstrate.”  The opposite example, however, would be that of a farmer or landowner who has a material 
interest in the land and who is directly impacted upon.  In my view, the words “material way” clearly define the 
difference between a person seeking to make a vexatious attack upon the government or the trust, and a person 
with a genuine grievance.  I do not regard that as a problem; rather, it clearly defines and emphasises the 
goodwill that has been properly and rightfully espoused by the minister.   
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Mr M. McGOWAN:  At the risk of being repetitive - which would be unusual in this place, Mr Acting 
Speaker - I can only say that in reading the amendment moved by the member for Moore, the words “claims to 
be” indicate to me that anyone can make a claim that they are affected in a material way.  There is no way of 
stopping someone from doing that.  The member for Moore is proposing that the 40 officers of the trust be 
required to consult with someone who might be sitting in Utah working on their computer, claiming to be 
affected in a material way by the regulations. 
Mr G. Snook:  They would need to demonstrate their material interest. 
Mr M. McGOWAN:  No, they only have to demonstrate that they claim to be affected. 
Mr G. Snook:  In a material way. 
Mr M. McGOWAN:  Yes, they claim to be affected in a material way.  They only have to demonstrate that.  
That is the member for Moore’s wording.  If someone with a hatred for governments around the world is sitting 
at a computer in Utah - some people, particularly in Utah, are prone to a hatred of governments - decides that he 
is affected by some regulation under the Swan and Canning Rivers Management Bill, the trust must consult with 
him.  It is probably unlikely, but it is possible under the amendment that the member for Moore has proposed.  
There are certainly people who hold that sort of attitude against anything that governments do. 
Mr G. Snook:  Would you be happy to take “claims to be” out? 
Mr M. McGOWAN:  I think that this bill has been through an enormous amount of consultation over two years.  
It is carefully constructed and carefully designed.  It is inadvisable, as any of the member for Moore’s colleagues 
will tell him, to redraft bills on the run, in the house. 
Mr G. Snook:  You have put up two amendments this evening. 
Mr M. McGOWAN:  Which were very much agreed to by members opposite. 
Mr G. Snook:  Yes, but that proves the point that they need to be adjusted. 

Mr R.F. Johnson:  Did you say that it was irresponsible to amend bills on the run?  
Mr M. McGOWAN:  I said that it is inadvisable. 
Dr S.C. Thomas:  You had better tell the Attorney General that. 
Mr R.F. Johnson:  Tell the Attorney General then.  I got 29 pages last night for the bill that we discussed today.   

The ACTING SPEAKER (Mr P.B. Watson):  I am sure that that was because you are a very good reader! 
Mr R.F. Johnson:  Yes, I know.  It kept me awake all night. 

Mr M. McGOWAN:  I think that is our point.   
I, and the members for Moore and Hillarys, as well as other members on that side of the house, have been in 
local government.  The member for Hillarys had a celebrated career in local government and rose in record time 
to the giddy heights of mayor of some local authority in the northern suburbs.  Anyone who has been in local 
government will know that this sort of provision on consultation is quite standard.  I will bet members that if I 
looked at the regulations and by-laws governing the Shire of Gingin, I would find very similar provisions on 
consultation.  We advertise and seek out people, but we do not have to consult with anyone who claims to be 
impacted upon by a particular provision.   
Amendment put and negatived. 
Clause put and passed. 
Clause 49:  Draft regulations to be publicly notified -  
Dr S.C. THOMAS:  I drafted an amendment to this clause, which I think will be completely unnecessary so I 
have not circulated it.  The minister said during discussion on clause 48 that this would come to the Parliament 
and there would be potential for a disallowance motion to be moved.  Can the minister describe to the house how 
that would occur?  Is that not what the minister said?  I will check Hansard at some point.   
Mr M. McGOWAN:  Regulations are made under a great many acts passed by this Parliament, and they are all 
subject to disallowance.  My recollection of the process is that they are tabled.  
Mr R.F. Johnson:  Regulations are, not bills. 

Mr M. McGOWAN:  Yes; the member is talking about regulations.  Regulations are made under acts.  An 
enabling act gives the capacity to make regulations. 
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Dr S.C. Thomas:  I want the minister to acknowledge that the regulations will be subject to disallowance in the 
Parliament.  

Mr M. McGOWAN:  As all regulations are.   
Clause put and passed. 

Clause 50 put and passed.   

Clause 51:  River protection strategy -  
Mr D.T. REDMAN:  I want the minister to make some general comments about this clause.  It aims to establish 
objectives and performance standards for the coordinated management of the catchment area.  I am interested in 
the implications for some of the towns within the broader catchment area, such as Lake Grace and Pingelly, 
which are part of the catchment area but do not have a direct impact on the riverpark. 

Mr M. McGOWAN:  If there is no impact, there is no application. 

Clause put and passed. 

Clause 52:  Former EPP management plan to have effect as guidelines -  
Mr G. SNOOK:  Before the guidelines come into effect, will people use the State Administrative Tribunal, or 
will the minister hear appeals as would be the case under the Environmental Protection Act 1986? 

Mr M. McGOWAN:  The member might want to explain to me what appeal he is talking about under clause 52. 

Mr G. SNOOK:  The clause refers to the “Implementation Strategy for the Environmental Protection (Swan and 
Canning Rivers) Policy 1997”.  It goes on to state -  

. . . enhancement of the ecological and community benefits and amenity of the development control area 
and the Riverpark until a river protection strategy is approved under this Part.   

Until that strategy comes into effect - there will be an overlap of time, as seems to be explained in the clause - 
will people use SAT as an appeal avenue, or will the minister hear appeals because the provision comes within 
the environmental policy under the Environmental Protection Act 1986? 

Mr M. McGOWAN:  The provision to which the member has referred affects only government authorities.  It is 
not binding.  There is no regulatory power, so there is no necessity to appeal. 
Clause put and passed. 
Clauses 53 to 62 put and passed.   

Clause 63:  Notice of approval -  
Dr S.C. THOMAS:  The minister can probably deal with this question without having to rise.  Will Parliament 
also have the opportunity to examine the gazettal of an approval and, if necessary, make an objection?  Is that the 
minister’s understanding? 
Mr M. McGowan:  No. 

Dr S.C. THOMAS:  There will be no potential for Parliament to object to that proposal? 
Mr M. McGowan:  No. 

Clause put and passed. 

Clauses 64 to 69 put and passed.   

Clause 70:  Development to be approved -  
Dr S.C. THOMAS:  I want the minister’s undertaking that the fines that may be imposed will be “up to” 
$50 000 rather than specifically being -  

Mr M. McGowan:  Correct. 
Dr S.C. THOMAS:  I thank the minister. 
Clause put and passed. 
Clauses 71 to 88 put and passed. 

Clause 89:  Compensation -  
Ms K. HODSON-THOMAS:  Can the minister give an example of a situation in which an owner might seek 
compensation? 



Extract from Hansard 
[ASSEMBLY - Tuesday, 4 April 2006] 

 p1092b-1115a 
Dr Janet Woollard; Mr Mark McGowan; Dr Steve Thomas; Ms Katie Hodson-Thomas; Mr Gary Snook; Ms Sue 
Walker; Mr John McGrath; Deputy Speaker; Mr Terry Redman; Dr Kim Hames; Acting Speaker; Mr Brendon 

Grylls 

 [15] 

Mr M. McGOWAN:  This refers to an application for compensation.  As the member would know, people often 
apply for compensation but do not get it.  We are talking about an application for a development within the 
development control area, which is the parks and recreation reserve that runs alongside the river, as defined by 
the metropolitan region scheme, which was decided when the original bill was put in place in 1988.  We believe 
that piece of land alongside the river should be public rather than private.  I would put it in the same category as 
beaches, which also should be public rather than private.  If someone were to put in an application for a 
development on that piece of land, that application would naturally be refused, and we could then potentially 
discuss compensation arrangements in those circumstances. 

Mr G. SNOOK:  This clause deals with compensation for a development.  However, as I understand the bill - I 
ask the minister to correct me if I am wrong - there is no provision for compensation for people within the 
catchment area who may be aggrieved.  Why is that the case? 

Mr M. McGOWAN:  This clause relates only to development control areas, not the broader catchment. 

Mr G. Snook:  I understand that. 

Mr M. McGOWAN:  Therefore, under this particular part of the bill, we cannot put in place compensation for 
people outside of that area.  The broader question, which I think I referred to during the second reading debate, is 
that if people are involved in agriculture, golf courses, tourism facilities or boat building, or have a property 
alongside the river, and they are not damaging the river, they have nothing to worry about from this legislation, 
so why would they need to be compensated?   

Clause put and passed.   

Clause 90 put and passed.   

Clause 91:  River protection notice -  

Dr S.C. THOMAS:  I move -  
Page 73, after line 7 - To insert the following - 
 (2) The Trust will not issue under subsection (1) a river protection notice that will prevent 

an owner or occupier of land in the catchment area from carrying out normal 
agricultural practices as defined by the Agricultural Practices (Disputes) Act 1995. 

The amendment proposed by the Liberal Party refers to the Agricultural Practices (Disputes) Act 1995.  We are 
trying to ensure that if, in the future, the current well-meaning minister and the current very good members of the 
Swan River Trust are not in those positions and people of lesser moral fortitude are occupying those positions, 
there is no potential in the legislation passed by this Parliament to misuse the river protection notices.  We 
looked at a number of ways in which we could achieve this.  However, the point that needs to be made is that 
river protection notices are aimed specifically - as are environmental protection notices - at point sources of 
pollution and damage that might occur to the Swan and Canning Rivers in the future.  From our briefings and 
general discussions we recognise that it is not the intent of the Swan River Trust or the minister to impact upon 
what would be described as normal agricultural practices.  However, over time a government in Western 
Australia might decide that normal agricultural practices are no longer acceptable when it comes to protecting 
the Swan and Canning Rivers.  I do not want to foreshadow that possibility.  However, if the government of the 
day decided, with all good intent, that it wanted to restrict normal agricultural practices, it should do so with a 
separate piece of legislation, rather than through the purview of the Swan River Trust.  I recognise that it would 
be difficult for the Swan River Trust to focus on diffuse levels of contaminants, or to concentrate on, for 
example, phosphorus or nitrogen-based fertilisers over a large area, because river protection notices need to be 
issued on a site-by-site basis.  There are approximately 10 000 farmers in Western Australia.  That is actually 
down from about 13 500 farmers, but that is a debate for another day.  We acknowledge that it would be very 
difficult for the Swan River Trust to concentrate on all those farmers and point source them and decide to 
prevent them from carrying out normal agricultural practices, because that might have an impact on the Swan 
and Canning Rivers.  However, that can be done in other ways.  The government does not need to do that by 
preventing farmers from carrying out their normal agricultural practices.  This was a very difficult issue for the 
Liberal Party.  We want to support the intent of the bill, and the minister and the Swan River Trust, in seeking to 
protect the Swan and Canning Rivers.  However, we also want to support the rural economy and the people who 
live in rural areas.  The amendment provides that normal agricultural practices will be exempt from the 
provisions of subsection (1).  It does not mean that no government will ever be able to prevent farmers from 
carrying out normal agricultural practices.  It merely means that the government will not be able to use this 
legislation to prevent farmers from carrying out normal agricultural practices.  We believe this is a loophole in 
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this legislation that needs to be addressed.  That is what this amendment aims to do.  If the government opposes 
this amendment, the question that needs to be asked is: what normal agricultural practices in the Swan, Avon and 
Canning catchments is the government proposing to target?  If the government does not want to support this 
amendment, it obviously has something in mind that it would like to move forward with.  I have more to say, but 
I would like the minister to respond before I go any further. 

Dr K.D. HAMES:  The minister has shown no inclination to leap to his feet to respond, so I will give him more 
opportunity to peruse the amendment and develop his response before anyone else speaks.  I add my support to 
the amendment.  It reflects an issue we discussed with the staff from the Swan River Trust during our briefing 
and among ourselves.  Our great concern is that within the huge catchment encompassed by this legislation, 
usual farming practices may be targeted by, if not this trust, a future trust.  The legislation applies not only to 
areas that cover probably a third of the state but also to those close to the metropolitan area such as the 
Ellenbrook catchment and the Swan Valley precinct, with its vineyards and hobby farms.  When normal farming 
practices are being carried out by vignerons or farmers within farming regions, we do not want a bureaucrat 
issuing a river protection notice to impose some sort of restraint on a farmer who may not be able, either 
financially or technologically, to dispute a claim by the Swan River Trust that his practices are affecting the river 
and he must stop them.  If an activity is found to be having an adverse impact on the river, it should be managed 
as part of wider action by the state government and the Swan River Trust rather than through an action that 
targets an individual farmer.  If a farmer is acting outside normal farming practices and using triple the amount 
of soluble phosphates normally used, it is reasonable that action be taken against him.  However, if he is farming 
according to the Agricultural Practices (Disputes) Act 1995, he should not be targeted.  The government should 
have no fear of this amendment.  The government should not think the amendment seeks to impinge on what the 
government or the Swan River Trust wishes to do.  The amendment seeks to provide protection for farmers 
within the catchment area to ensure that they can carry out normal agricultural practices. 
Mr G. SNOOK:  I support this amendment.  I cannot emphasise enough the enormous concern in the wheatbelt 
for what are considered to be some bad aspects of this legislation.  I believe the minister when he says that it is 
not the government’s intention to cause unnecessary duress to people in the wheatbelt and other catchment areas 
and in the riverpark area.  I support the member for Capel’s comments that the opposition supports the intent of 
the legislation.  However, I am sorry to say that in the wheatbelt generally there is not a lot of trust in and 
understanding of the good intent of this legislation.  That is because of the diabolical examples experienced by 
many people within my electorate and the Swan coastal plain as a result of the government’s environmental 
protection policy.  That policy has had a huge impact on people within my electorate and the broader wheatbelt 
area.  They do not believe members opposite when they say, “We are from the government; we are here to help 
you.  Believe us, trust us and read our lips: we have all goodwill and good intent; we will not send you broke; 
you will be able to keep on farming and doing what you have been doing for 100 years.”  I am sad to say that, in 
many cases, the enforcement of some policies, particularly the Swan coastal plains wetlands policy, has been 
very unprofessional.  In many cases that policy has broken people’s spirit, not to mention their hearts, and caused 
a financial impact on them.  Farmers, many of whom in the wheatbelt are struggling financially, have been the 
victims of a bad example that, unfortunately, has set a precedent.  We must be able to demonstrate clearly with 
this legislation that farmers can regain some confidence.   
This amendment recognises the right to farm.  It does not recognise the right to pollute; there is no intention of 
allowing that to occur.  It is nonsense for anyone to say that the amendment will give farmers a right to pollute.  
This state’s economic base began with agriculture, and it continues to play a major role in the economy.  
Something in this legislation must recognise that right in a proper, sensible and well-managed environmental 
way.  Farmers need to be able to get on with their job with a degree of comfort and without feeling the presence 
of a policy ogre that might subject them to gross injustices.  I strongly support this amendment and urge the 
minister to support it so that we can build some confidence among those people. 
Mr D.T. REDMAN:  During the second reading debate, I raised the issue of river protection notices.  I endorse 
the comments of members on this side of the house on this issue.  I give my general support for the amendment 
moved by the member for Capel.  It seeks to recognise the right to farm.  It is a farming and property rights 
issue.  It is certainly an issue that is close to the hearts of people on the land and who earn their income from it.  
The member for Capel indicated that if it is assessed that a farmer’s normal farming practices have an 
implication for the environment, that farmer who is going about his normal business to earn an income can have 
a river protection notice placed on his property.  That concerns us.   
The other concern is that people could make the judgment that farming practices are affecting the environment 
and therefore it is not appropriate for those practices to continue.  There should be the capacity to challenge an 
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activity that is affecting the environment.  I will move an amendment to enhance the amendment moved by the 
member for Capel.  I move -  

To insert before “The Trust” the following - 
Unless fair and just compensation is provided to an owner or occupier carrying out normal 
agricultural practices, 

It would be reasonable for the trust to place a river protection notice on a farm if the trust were prepared to pay 
due compensation to the farmer for the change in activities that was being forced upon him.  If we as a 
community hold environmental values high, it is a fundamental principle that the community should compensate 
people to maintain those environmental values.  This amendment enhances the amendment moved by the 
member for Capel.  If my amendment to include full compensation is rejected, I will fully support the member 
for Capel’s amendment, which seeks to recognise the right of farmers to earn an income from the land by using 
normal farming practices. 

Mr M. McGOWAN:  This bill has been worked on for the past couple of years.  It is the successor of legislation 
that was put in place 18 years ago because of the concern of three-quarters of the population of Western 
Australia who live in the metropolitan area about the state of the Swan River.  Over the past couple of years, as 
people have become more aware of environmental issues and have taken more interest in ecological issues 
around them, the condition of the Swan River has become an issue.  This bill has been brought forward to deal 
with their concerns.   

On more than half a dozen occasions, the front page of The West Australian has carried stories about the state of 
the river, and demands have been placed on the government to take action.  Therefore, in 2004 the government 
brought forward the $15 million package of measures to assist with improving the condition of the river.  It also 
committed to a new act of Parliament to do something about the state of the river, and that is the fundamental 
reason for this bill.  One of the major changes in this bill is the introduction of river protection notices.  There 
was no capacity in the original legislation to deal with people - urban, rural, recreational, industrial, tourism or in 
any other capacity - who impacted adversely on the river.  Regardless of whether people are from rural or urban 
areas, they will be dealt with equally if their actions have an adverse impact upon the river. 

Dr K.D. HAMES:  I would like to hear the minister continue his remarks. 

Mr M. McGOWAN:  We do not believe in drawing a distinction between agricultural practices and other 
practices that take place in the city.  If we said that some activities that damage the river are okay but others are 
not, we may as well not proceed with this bill.  There would be no point to it.  We recognise that some 
individuals, businesses, farmers, boat builders, golf course operators, orchardists and others are doing the wrong 
thing, but not everyone is.  I am not of the view that all the farmers in the electorates of the member for Moore 
and member for Merredin are doing the wrong thing.  Instead of moving forward with a regulation that covers 
everyone, we have an innovative proposal that is clearly defined to deal with individuals.  If the trust becomes 
aware of someone who is doing the wrong thing, as defined by the bill, it has the capacity to issue a river 
protection notice.   

The river protection notices provide all sorts of opportunities for people to have their say and, if they wish, to 
appeal.  These notices can be issued only by the general manager of the trust.  An individual enforcement officer 
cannot issue one.  It must go through the trust’s chain of command to the general manager who has the authority 
to issue a notice.  Reasonable grounds for the notice must be established before the notice is issued.  The person 
who is issued with a protection notice can appeal to the State Administrative Tribunal on whether their activities 
are reasonable or unreasonable.  The bill includes incredible opportunities for natural justice. 

Mr D.T. Redman:  What is the difference between what you are trying to achieve with a river protection notice 
and what is already in place in the environmental protection legislation to issue an environmental protection 
notice? 
Mr M. McGOWAN:  Under the environmental protection notices, there are no appeal rights similar to those 
that apply under the river protection notices. 

Mr D.T. Redman:  I could argue that there are avenues for compliance to achieve the goals that you are after in 
this catchment.  However, you are still trying to put this in place. 

Mr M. McGOWAN:  Under the environmental protection notices, there is no requirement for consultation or 
avenue of appeal to the State Administrative Tribunal.  I thought the people the member for Stirling represents 
would think that these appeal mechanisms were a good thing. 
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Dr S.C. Thomas:  You are saying you will jump those regulations with another set of regulations in terms of the 
Swan River Trust’s added ability to serve a river protection notice, as well as an environmental protection notice.  
I am debating the main amendment and not the amendment to the amendment.  It is complex. 

Mr M. McGOWAN:  I understand that an environmental protection notice, bearing in mind I have been 
minister for two months, can be issued if there is a major spill or a major pollution incident.  These river 
protection notices are defined for practices that are neither urgent nor immediate.  They require consultation with 
a person - farmer, householder or orchardist - who is damaging the river.  Under this legislation there is also the 
capacity for the trust to work in collaboration with the person to try to fix the problem before a notice is issued.  
These notices will not be issued lightly.  They are the key to the legislation.  If they are not in place, we cannot 
stop people from doing the wrong thing. 

Dr S.C. Thomas:  The Swan River Trust cannot stop them, but the government can. 
Mr M. McGOWAN:  These notices are specific to both rivers in this catchment, and they are designed to take 
account of these issues.  The opposition puts out press releases each week about the condition of the river.  This 
is the key to fixing that situation.   

The ACTING SPEAKER (Mr A.P. O’Gorman):  We are dealing with the amendment moved by the member 
for Capel, to which the member for Stirling has moved a further amendment. 

Mr B.J. GRYLLS:  I am clear about what we are debating.  Given the minister’s comment that he has had 
responsibility for this portfolio for only two months, it is hard for him to have an understanding of the history of 
this issue to which members have referred.   

I support the amendment to the amendment moved by the member for Stirling, which raises compensation 
issues, and I support the comments of the member for Capel about the basic right to farm.  The member for 
Moore pointed out that farmers in this circumstance have been asked to trust the government bureaucrats, 
especially those from the Department of Environment.  They have been given no real, good reason to trust them.  
The Department of Environment told them that their normal farming practices would not be affected by the 
Swan coastal wetlands plan because it involved only the land close to the coast.  We then found that areas of 
farmland were being listed under the coastal wetlands plan, and the farmers’ ability to argue that was limited.  It 
has caused enormous government grief in the member for Moore’s electorate, right down the coast into the 
Bunbury, Busselton and Capel areas.  We need to have a broad understanding of the challenges that these 
landholders face.  Western Australians agree that we need a measure like the river protection notices to stop the 
harm that is being caused to the river.  We contend that there is a need for a measure to compensate landowners 
who are prevented from carrying out their normal practices.  They must be assured that they can continue their 
normal farming practices.  I understand why the minister said there cannot be one rule for farmers and another 
for people who live in the metropolitan area.  However, it seems that farmers have come under sustained attack 
over this.  I put it to the minister - the previous minister and I had this discussion many times - that most of the 
damage to the Swan River is caused by facilities in the metropolitan area that are located in the parks and on the 
fields immediately next to the river.  To link the damage caused to the river to farmers of the Avon catchment 
and those who work near the Yilgarn and Lockhart Rivers is drawing a long bow. 

The minister must understand the history behind the Department of Environment and farmers.  We do not want 
the good name of the Swan River Trust drawn into this argument.  It is all right to run around and slap penalties 
on people, but the best way to ensure that the environment is protected is by everyone getting behind a 
commonsense approach to deliver the type of protection for the Swan River that all Western Australians would 
like to see put in place.  Once the good faith of the farmers is lost, that challenge becomes far greater.  Unless the 
government is prepared to support the amendments put by the members for Capel and Stirling, we will continue 
to see an us versus them attitude, which achieves nothing.  Maybe the new Minister for the Environment can 
work to rebuild some of the bridges that have been burnt by some people from the Department of Environment.  
That would provide a far better result for environmental protection than would any river protection notice that 
can be applied.  It is absolutely critical that everyone pushes in the same direction on this matter.  People who 
work in agriculture have a great role to play in this, and they are willing to play it.  However, taking a big-stick 
approach to them will not produce a good result.  Supporting these amendments will go some way towards 
recognising the importance of farmers to the state’s economy and of their role in the protection of the river. 

Dr K.D. HAMES:  Earlier I said that the government had no reason to fear either of these amendments.  When 
the minister spoke about the importance of river protection notices, he suggested that either of these amendments 
may have an adverse effect on them.  They will not.  I agree with the minister that protection notices are 
important; however, it is important to stop abnormal farming practices, such as piggeries that use excessive 
amounts of soluble phosphates within the catchment system, which is outside normal agricultural practice. 
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Mr M. McGowan:  Is a piggery an example of abnormal farming? 

Dr K.D. HAMES:  No, but sometimes the waste generated from piggeries can be considered an abnormal 
farming practice.  An example occurred in the northern suburbs in Wanneroo over the water mound.  A piggery 
in that region had very poor control over its discharge.  The current legislation can deal with matters that are 
outside the normal practices.  There is no need to be concerned that this legislation will not do anything.  If 
someone is carrying out a practice which is part of the normal agricultural practices of the day and which the 
government believes may be adversely affecting either the Swan or Canning Rivers, it will be no good issuing a 
notice to one particular farmer, because all the other farmers will be doing the same thing.  The government will 
continue to have the ability to target individual farmers who are practising something that no-one else is doing.  
That is as it should be, and that is the intent of the legislation.  On the other hand, if the government believes that 
whatever the farmers are doing as part of the normal agricultural practice is having a detrimental effect on the 
river, it will be no good issuing notices; the government must work with the industry and with all farmers to 
change what would otherwise be regarded as a normal agricultural practice.  All the farmers would then have to 
do something different, in which case the abatement notices would be of no value.  The government is being 
stubborn by refusing to accept these amendments.  These amendments provide protection for farmers who are 
carrying out normal practices.  It does not provide any protection for farmers who are conducting irregular 
practices which are having a detrimental effect on the river and which no other farmers engage in. 

Mr M. McGOWAN:  Various members have raised various issues.  The member for Merredin said something 
about the government taking a big-stick approach and that the government was being heavy-handed.  The bill 
provides an appeal mechanism to the State Administrative Tribunal, and the tribunal can override a decision of 
the Swan River Trust.  That appeal mechanism is not in place under the current environmental protection notices.  
The member for Capel constantly issues press releases about how much he cares for the Swan River.  The river 
has been damaged over more than one and a half centuries.  It is only recently that we have put in place measures 
to try to address the damage that has been caused to it.  This provision of the bill, which bill members opposite 
say they support, is the key provision to preserving the river.  If members opposite want to muck around with 
this provision, the river will continue to be damaged.  I will refer to the drafting of this provision in a moment.  
The opposition’s amendments will create different rules for different people.  For example, a normal boat-
building shed might involve the use of tributyl tin.  That is normal.  If normal boat-building practices should be 
excluded from the application of this legislation, TBT would be allowed to run into the river because it is a 
normal practice.  What is a normal agricultural practice?  Different types of soils are found throughout the 
catchment area.  Therefore, a normal use of certain types of fertilisers on one farm is not a normal practice on 
another farm.  A definition of “normal agricultural practice” cannot be made without defeating the whole bill. 

If the amendments of the members for Stirling and Capel are taken together, which they must be - 

Dr S.C. Thomas:  I object to that. 

Mr M. McGOWAN:  The definition of “agricultural practice” in the Agricultural Practices (Disputes) Act does 
not also define “agriculture”.  The member for Capel’s amendment refers to “normal agricultural practices”.  
There is no definition of “normal agricultural practices” in that act.  How can an amendment to a bill be made 
which refers to something that is defined in another act but which is not defined in the act? 

Dr S.C. Thomas:  Section 5 is titled “normal farm practices”. 

Mr M. McGOWAN:  The member’s amendment refers to “normal agricultural practices”.  I do not see that 
defined in the act. 

Mr B.J. GRYLLS:  The minister said that farmers would have recourse to the State Administrative Tribunal.  
An issue that arose in the wheatbelt regarding drainage was referred to the State Administrative Tribunal and has 
turned into an absolute debacle.  The State Administrative Tribunal has absolutely no concept of the issue on 
which it is ruling.  Farmers are fighting farmers in the State Administrative Tribunal.  The tribunal was set up 
only recently, and I do not think it was ever envisaged that farmers would fight farmers in the tribunal over an 
issue of deep drainage.  The minister could have taken an active role and delivered an outcome that was 
consistent with the needs of agriculture.  The State Administrative Tribunal cannot be used as an example of a 
saving grace for landowners in this case.  In the one example I have seen before the SAT, the matter is yet to be 
resolved.  Farmers are traipsing back and forth between the wheatbelt and Perth to appear before the SAT.  It 
will be a long time before we see a resolution to that matter that is acceptable to either side. 

Amendment on the amendment put and a division taken with the following result - 
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Ayes (20) 

Mr C.J. Barnett Dr E. Constable Mr R.F. Johnson Mr T.R. Sprigg 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr J.E. McGrath Dr S.C. Thomas 
Mr M.J. Birney Mr B.J. Grylls Mr D.T. Redman Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Mr A.J. Simpson Ms S.E. Walker 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr G. Snook Dr G.G. Jacobs (Teller) 

Noes (25) 

Mr J.J.M. Bowler Mr R.C. Kucera Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J.G. MacTiernan Ms M.M. Quirk Mr B.S. Wyatt 
Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich Mr S.R. Hill (Teller) 
Mrs J. Hughes Ms S.M. McHale Mrs M.H. Roberts  
Mr J.N. Hyde Mr A.D. McRae Mr T.G. Stephens  
Mr J.C. Kobelke Mr N.R. Marlborough Mr D.A. Templeman  

            

Pairs 

 Mr M.J. Cowper Mr P.W. Andrews 
 Mr G.A. Woodhams Mr J.A. McGinty 
 Mr M.W. Trenorden Mr E.S. Ripper 

Independent Pair 

Dr J.M. Woollard 

Amendment on the amendment thus negatived. 
Dr S.C. THOMAS:  I will return to the substantive amendment, which is fairly important.  I know we have just 
divided over the compensation issue, but I would like to remove that component from the debate and return to 
the amendment about normal agricultural practices.  I will start by pouring a little disdain on the Minister for the 
Environment and his interpretation of the amendment and the Agricultural Practices (Disputes) Act. 

The ACTING SPEAKER:  Order, members!  It is very difficult to hear.  If members need to have a 
conversation, please go somewhere else. 

Dr S.C. THOMAS:  Thank you for your protection, Mr Acting Speaker.  The minister is relying on a sleight of 
hand and I am disturbed about that.  My amendment states that the owner or occupier of land in the catchment 
area shall not be stopped from carrying out normal agricultural practices.  The minister is drawing a long bow by 
referring to that act.  As I understand it, the minister is saying that section 5 of the Agricultural Practices 
(Disputes) Act defines normal farm practices.  If it is the minister’s defence in this legislation that normal farm 
practices and normal agricultural practices are so different, I find it appalling.  It is indefensible that he seeks to 
stand on such a small technicality, which is not a technicality because the amendment refers to normal 
agricultural practices as defined by the act.  Normal farm practices are defined in the act.  The amendment 
basically refers to what happens in an area.  This is a rather sad and pathetic defence and I am appalled by it.  Let 
us look at what would happen.  I want to ask the minister a question: what normal agricultural practices would 
the minister like to target? 

Ms M.M. Quirk interjected. 

Dr S.C. THOMAS:  I hear some vain comments from the government backbench.  It is a bit sad.   

What normal agricultural practices is the Labor government planning to target with this legislation?  That is 
probably the first and foremost concern that needs to be addressed.  Let us worry about the division later about 
whether farming and agriculture are different, because that is a pretty weak defence.  What normal practices that 
now occur on that farmland would the government seek to curtail?  What is the government targeting, or does it 
want us to trust it?  Is the government saying that we should not be concerned about what it is trying to do, and 
that it is not trying to curtail normal agricultural practices?  The government will not say that in a way that means 
it could be held accountable.  The government will not say so in Hansard or put that in legislation or write it 
down; it wants us to take it on trust.  That is a bit difficult.  I have an issue about trust.  I was going to raise this 
during my speech on the third reading, but I will refer to it now.  The minister was asked a good question about 
how many dead fish had been found in the Swan and Canning river system.  I questioned the minister about that 
issue, and he said one.  He put all of his resources into this matter and he found one dead fish.  Let us take him 
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on trust.  The question is: do we trust the minister or do we trust the Swan River Trust?  I seek leave to table its 
press release of 22 March 2006, which states -  

At this stage it’s difficult to determine the number of fish that have been affected - officers have 
observed approximately 20 dead fish.   

This is a question of trust. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  That document can lay on the table for the rest of this day’s 
sitting. 

[The paper was tabled for the information of members.] 

Dr S.C. THOMAS:  Do we trust the trust or do we trust the minister? 

Mr G. SNOOK:  I ask that the member be given more time to continue his remarks. 

The ACTING SPEAKER:  Order, members!  We are trying to debate the bill.  The member for Capel is trying 
to speak to his amendment, and there are continual interjections from members on my left, as well as from 
members on my right, that do not seem to have anything to do with the debate.  I ask members who are not 
taking part in the debate to go outside.  If they want to be part of the debate, they should sit and listen quietly. 

Dr S.C. THOMAS:  I will not go on for too much longer on this matter.  This is an issue of trust.  I would like 
the minister at some point to read the press release of the Swan River Trust and the advisers sitting next to him.  
All his resources determined that there was one dead fish, but there is the rather smelly component of 19 dead 
fish to account for.  Can we place trust in this minister?   

What normal farming practices will be targeted by this legislation?  Let us talk very briefly about diffuse 
pollutions and diffuse contaminants versus very specific point-source contaminants.  Point-source contamination 
is the target of environmental protection notices.  The function of an environmental protection notice is to go 
forth and find acute point sources of contamination and deal with those sources.  It would surely be a double-up 
if the Swan River Trust had the same ability to go forth and find diffuse point sources of contamination if it did 
not involve something a bit different.  What different things will these protection notices target that are not 
targeted by environmental protection notices?  What could be attacked with these notices if it was not a more 
diffuse form of contamination?  The minister has said during this debate that he will target phosphates and 
nitrogen fertilisers.  What other normal agricultural practices in this state will he target? 

Mr N.R. Marlborough:  He is thinking about you. 

Dr S.C. THOMAS:  No, he is thinking about a large number of people.  I agree with the minister that the 
government has not done enough to protect the Swan and Canning Rivers.  That does not mean that river 
protection notices are the answer to the problem.  The answer to the problem probably lies in the government 
putting a bit more funding into protecting the environment of this state.  Its present funding is a pittance 
compared with that put in by many other states in Australia.  It is an indictment of the government.  In my 
contribution to the second reading debate, I spoke about how much the government has invested.  This 
government has more money than any state government has ever had, yet it puts environmental protection at the 
bottom of the totem pole.  Its environment budget for this financial year is less than it expended in the previous 
year. 

The ACTING SPEAKER:  The amendment! 

Dr S.C. THOMAS:  I return to the amendment.  Thank you for your guidance, Mr Acting Speaker. 

Mr R.F. Johnson:  And the 19 dead fish that have gone missing. 

The ACTING SPEAKER:  Order, member for Hillarys! 

Dr S.C. THOMAS:  Yes, and the 19 dead fish.  I thank the member for Hillarys.  What normal agricultural 
practices will the minister target and what normal agricultural practices will he not target?  The minister has said 
that he should have open slather to attack anything he wants to.  The people of this state deserve a bit of certainty 
about the minister’s intention with these river protection notices.  If he will not use them for the normal 
application of, for example, fertilisers in the catchment of the Avon River, why will he not exclude that from his 
proposal?  He has other opportunities to do that.  There are a number of ways that he could protect the Swan and 
Canning Rivers from the phosphates in fertiliser.  He could do it in a number of bills.  He has given the Swan 
River Trust carte blanche to do it on his behalf.  I feel this dread that at some stage the minister might say that he 
did not want to attack the farmers in this state but that the Swan River Trust made him do it because it issues 
river protection notices.  Of course, we can say that it will have to target a large number of farms.  What happens 
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after the first farm?  What will the minister do when the first farm is targeted for using normal fertiliser 
practices?  There are many other ways that the minister could do this.   

Mr M. McGOWAN:  First, let me put to bed the issue of the fish.  My staff brought to my attention the fact that 
a dead bream was found in the river at the time.  As I recall, the member for Capel was on the case.  However, 
my staff did not advise me that subsequently another 19 two to five-centimetre gobies were found.  I did not 
mention that 19 two to five-centimetre gobies were found because I had not been informed, but I inform 
members now.  One dead bream and 19 dead gobies were found.  Hopefully, the member for Capel will not see 
fit to raise that issue again.   

As I have said before, and I will say it again, this provision is the crux of the bill.  If members do not vote for this 
provision, they will not be voting to support the Swan River.  This provision is the key to the bill.  The 
metropolitan members who have constituents who care about the river - the constituents of the member for South 
Perth live alongside it - should think carefully about how they vote on the amendment moved by the member for 
Capel.  If they vote for this amendment, they will be voting against the health of the river.  This provision is the 
key to the bill. 

Let me turn to the amendment moved by the member for Capel.  At the start of his address, the member said that 
I was relying on an untrue technicality in rejecting his amendment.  In his amendment he has used a term as 
defined in the Agricultural Practices (Disputes) Act, but that definition does not exist.  The definition of the term 
“normal agricultural practices” is not contained in the act to which he has referred, yet he uses it as a definition.  
According to the member for Capel, that is just a technicality.  He is new to this place, but he thinks that 
legislation is all built around the vibe.  It is actually built around strict and carefully considered drafting, 
otherwise people will drive a truck through it.  The first point is that his amendment does not make sense.   

Secondly, I understand the issue that the opposition has raised.  It is trying to draw a distinction between all other 
practices and agricultural practices.  It is trying to say that agricultural practices should be judged by one 
standard and that all other practices should be judged by another standard.  In my view, that is an incorrect 
approach to take to the defence of the river.  We need to target the people who are damaging the river, whether 
they be individuals, companies, farmers, recreational people or industrial people.  Under this legislation, a river 
protection notice can be issued to someone who is doing the wrong thing.  The member for Capel asked me to 
define a farmer who is doing the wrong thing.  By definition, it must be broad.  How do we list everything a 
farmer does?  How do we possibly list every single practice that takes place on a farm?  We would need 
500 pages to define every single thing that a farmer did to try to identify those things that a farmer might be 
doing wrong.  We need to retain some discretion in this matter.  I will give an example.  An orchardist whose 
orchard is situated in loamy soil in a catchment area might be putting chicken litter on his orchard.  Does the 
member think that is a normal agricultural practice? 

Mr G. Snook:  You tell me!  Tell me what the wrong thing is! 

Mr M. McGOWAN:  Some people might consider that to be a normal agricultural practice, but other people 
might not consider it to be a normal agricultural practice.  Chicken litter is extremely high in nutrients, and those 
nutrients might be running into a nearby stream and having a dramatic impact on the river - as are other things of 
which we are all painfully aware. 

Ms K. HODSON-THOMAS:  The minister has misrepresented the intent of the amendment moved by the 
member for Capel.  I certainly take offence when the minister maligns metropolitan members by saying that we 
are not concerned about the wellbeing of the river.  We all want to ensure the wellbeing of the river.  As I said 
during the second reading debate, the Swan River is the centrepiece of the city of Perth.  It is the jewel in the 
crown of our city.  We all want the river to be protected.  Country members are very concerned about how river 
protection notices will impact upon normal farming practices.  I know that we are dealing with the amendment 
moved by the member for Capel.  However, nowhere in this clause does it refer to how it will apply to 
government agencies; for example, the Water Corporation.  The Water Corporation has had a number of spills 
into the river -  

Mr T.R. Sprigg:  And it does not even get fined! 

Ms K. HODSON-THOMAS:  Yes.  The Water Corporation does not get fined. 

Mr T.R. Sprigg:  That is normal practice. 

Ms K. HODSON-THOMAS:  Yes.  Therefore, the minister should be very careful.  If we are talking about the 
wellbeing and health of our river, why is the minister targeting the farming community, when he is not willing to 
apply the big stick to the Water Corporation?  I would like to hear what the minister has to say about that matter. 
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Dr K.D. HAMES:  The comment that the minister made previously is absolute nonsense.  The minister has been 
in the Navy for too long.  He thinks that just because people are on another ship, they must be attacking him!  
The fact that we support this amendment does not mean that we do not support river protection notices.  We do 
support river protection notices.  We think they are an excellent tool to help prevent abnormal farming practices, 
or any other practice that may cause pollution of the river.  We support them one hundred per cent.  Therefore, 
the minister should not try to paint us as being opposed to river protection notices just because we support the 
amendment.   

The intention of members on our side of the house is to support the amendment.  However, should the 
amendment fail, we still support river protection notices.  Therefore, what the minister is saying is a nonsense.  
All we want to do is protect farmers who are carrying out normal farm practices.  The term “normal farm 
practices” is dealt with in section 5 of the Agricultural Practices (Disputes) Act.  The minister is saying that there 
is no such thing as normal agricultural practices, because in the act they are called normal farm practices.  The 
minister is missing the point.  They are one and the same. 

Mr M. McGowan:  No, they are not. 

Dr K.D. HAMES:  They are one and the same.  Is the minister saying that they are not? 

Mr M. McGowan:  Do you think acts should be drafted so that they are precise, or do you think they should just 
pick up what people are thinking at the time? 

Dr K.D. HAMES:  If the minister wants to move an amendment to change the word “agricultural” to “farm”, he 
should go right ahead. 

Mr M. McGowan:  Why should I have to do that? 

Dr K.D. HAMES:  We are trying to protect the interests of the rural community.  Although the minister is city 
centric, he should have those same interests at heart. 

Mr M. McGOWAN:  The government will not be supporting the amendment.  We believe it is inimical to the 
intent of the bill.  The member for Carine referred to the Water Corporation.  The Water Corporation was fined a 
substantial sum - over $300 000 - that was put towards the health of the river.  When the member for Dawesville 
was in charge of the Water Corporation, there was series of spills into the river. 

Ms K. Hodson-Thomas:  That does not make it right, though. 

Mr M. McGOWAN:  Of course it does not make it right, but the member for Dawesville put in place policy 
guidelines that said that it was acceptable, because of the fact that it was unavoidable.  I can produce that 
document if the member wants.  The Water Corporation was fined and dealt with severely for what had 
happened.  Secondly, both the member for Carine and the member for Dawesville say that we are targeting 
farmers.  These provisions do not target farmers.  These provisions apply to everyone.  We do not believe 
anyone should be exempt - not people in the electorate of the member for Carine who have a garden, not people 
in the electorate of the member for Ballajura who run an industrial complex, and not people in the electorate of 
the member for Midland or the member for Swan Hills who work in recreational facilities.  None of those people 
should receive special treatment.  The bill should apply equally to everyone.  We should treat people’s 
circumstances on their merits.  If we exempt normal agricultural practices, why should we not also exempt 
normal gardening practices, normal industrial practices or normal recreational practices?  That would be a 
nonsense.  We need to have provisions that defend and protect the river.  We need to set up a regime that can be 
applied to all people who do the wrong thing.   

Earlier in the debate I enunciated a circumstance in which someone was doing what some people might regard as 
a normal agricultural practice; namely, putting chicken litter on an orchard, which was causing an enormous 
amount of nutrients to flow into a stream, which then flowed into the river, when that person could be using 
different forms of fertiliser and different agricultural practices that did not cause that impact.  Under the intent of 
the amendment moved by the member for Capel, that person would be exempt from this bill, when he should not 
be. 

Dr S.C. THOMAS:  Those are nice words, minister, but they do not ring true.  There are plenty of other ways 
by which we could take action against an orchardist who was using chicken litter on his orchard.  I know of no 
commercial orchardist who would do that.  Perhaps the minister knows of somewhere where that is occurring.  If 
that is the case, I would be interested to see how the minister is dealing with that situation.  I come from the seat 
of Capel and live in the town of Donnybrook.  As members would probably know, that area has a fair amount of 
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agricultural history.  That is certainly not what happens in my area.  The other thing that happens in agriculture is 
that there is acute point-source delivery of most of these nutrients. 

Mr M. McGowan:  Exactly. 

Dr S.C. THOMAS:  Therefore, the minister’s words are a nonsense. 

Mr M. McGowan:  If individuals are doing the wrong thing, they will be counselled and will potentially have a 
river protection notice issued to them.  The broad majority of farmers who are doing the right thing have nothing 
to worry about.  If they are doing the wrong thing, they will not be using normal agricultural practices. 

Mr M. McGowan:  Not necessarily.  I asked you to define it before and you couldn’t. 

Dr S.C. THOMAS:  I do not need to define it; it is written in the Agricultural Practices (Disputes) Act 1995.  
The minister can jump around all he likes, but normal farming activity is generally defined as normal farming 
practices.  It covers a huge range of activities, such as fencing.  Adequate fencing is defined as normal practice 
for that particular farming community.  That has been the case for ever and a day.  A farmer’s animal might 
escape through a fence that is standard for the particular area.  “Normal agricultural practice” covers a standard 
sheep fence in the wheatbelt that is adequate for farming activity.   

This amendment is not seeking to do something new; it is not something the Liberal Party has made up for the 
protection of agricultural communities.  I take the minister’s point that there should not be a separate set of rules 
for the agricultural community, although that has been the case for 150 years.  In the early days, governments of 
both persuasions demanded that farmers in the wheatbelt clear their entire properties, ignorant of the damage that 
would cause, particularly salinity.  Governments made those mistakes and this legislation opens up the 
government to another level of abuse and of error.  All the Liberal Party is seeking is some form of qualification.   

I will withdraw my amendment if the minister says that this government will give an ironclad guarantee that the 
Swan River Trust will not target normal agricultural practices with these protection notices.  However, he cannot 
say what will be targeted and what will not be targeted.  We have to take this legislation on trust, but we would 
be mad to do that; it is ridiculous to even suggest it.  I do not think the government is willing to identify which 
farming practices it will target, because it is easy to not identify what the Swan River Trust may or may not do in 
the future, regardless of the impacts on people who have made a living from normal farming practices for a long 
time.  We are not saying that some practices do not have to change; they can change over time.   

The government might say that there will no longer be farming in the agricultural region of Western Australia.  It 
could pass a law that there will be no more broadacre crops.  If that is the intent, let us do it openly and honestly, 
rather than by stealth.  My amendment does nothing to prevent the Swan River Trust from issuing river 
protection notices for almost everything it needs to, unless it wants to specifically target practices that have been 
accepted for 150 years.  In that case it should do that in an open and accountable way, rather than by stealth, 
which is what this legislation seeks to allow.   

Amendment put and a division taken with the following result - 
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Ayes (20) 

Mr C.J. Barnett Dr E. Constable Mr R.F. Johnson Mr T.R. Sprigg 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr J.E. McGrath Dr S.C. Thomas 
Mr M.J. Birney Mr B.J. Grylls Mr D.T. Redman Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Mr A.J. Simpson Ms S.E. Walker 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr G. Snook Dr G.G. Jacobs (Teller) 

Noes (24) 

Mr J.J.M. Bowler Mr J.C. Kobelke Mr A.D. McRae Mr T.G. Stephens 
Mr J.B. D’Orazio Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Dr J.M. Edwards Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson 
Mrs D.J. Guise Ms A.J.G. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Mrs J. Hughes Mr M. McGowan Ms M.M. Quirk Mr B.S. Wyatt 
Mr J.N. Hyde Ms S.M. McHale Mrs M.H. Roberts Mr S.R. Hill (Teller) 

            

Pairs 

 Mr M.J. Cowper Mr P.W. Andrews 
 Mr G.A. Woodhams Mr J.R. Quigley 

Independent Pair 

Dr J.M. Woollard 

Amendment thus negatived. 

Clause put and passed.   

Clauses 92 to 137 put and passed. 

Schedules 1 to 8 put and passed.   

Title put and passed. 
 


